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Figure 1: MBS Swap Transaction
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Note: Fannie Mae policy states that the REMIC election is required for all Mortgage Loan transactions.

The following information should be considered when requiring an escrow or reserve. The question that needs to be 
considered to ensure compliance with REMIC tax rules is whether the amounts in 

account should be treated the indebtedness. Only a reserve established from
proceeds at closing with respect to which a Borrower has little or no ability to gain access to the 
reserve funds within a reasonable timeframe through its own actions raise the

that the Mortgage Loan was not fully funded and disbursed at closing. 

by Borrower capital pre-loan funding, springing reserves, letters of credit, partial/full 
guarantees, or other reserves funded by the Borrower from other sources, present less of a tax concern.

Holdback Reserves, the tax issue is minimized where the Borrower has the ability (through its own 
actions or automatically) to access the reserve funds within a reasonable timeframe. For Holdback Reserves where 
borrower has little or no control over the release of the funds, such reserve funds must be disbursed to borrower within 
36-months after closing. Substituting a letter of credit for the reserve funds upon expiration of the 36-month period
satisfies the disbursement requirement. A 36-month disbursement requirement provides a clear mechanism for borrower 
to receive the funds within a reasonable period and minimizes the risk that the reserve funds would not be considered as 
part of the Mortgage Loan proceeds for tax purposes.

questions to ask
should be treated loan
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For a non-recourse loan, 
the addition of any new 
non-recourse carve-out

Addition or release of 
collateral, whether real 
property, cash, or letter of 
credit that is 10% or more 
of the total collateral value

Partial release of a Lien on 
real property collateral 
(not in connection with a 
condemnation and not 
contemplated in the Loan 
Documents for the 
Mortgage Loan)

For a non-recourse 
Mortgage Loan, the 
addition of or expansion 
of a limited guaranty for 
completion of repairs or 
other identified Property 
issues
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For a recourse Mortgage 
Loan, the addition or 
deletion of a co-obligor 
(without release of all 
original Borrowers)

For a non-recourse 
Mortgage Loan, the 
addition of or expansion of 
a limited guaranty for 
completion of repairs or 
other identified Property 
issues

Modification of permitted 
and non-permitted 
Transfers/Assumptions for a 
non-recourse Mortgage 
Loan; Fannie Mae review 
required unless delegated 
under the Guide or current 
published Form 4636.TA 
Multifamily Asset 
Management Delegated 
Transaction: 
Transfer/Assumption

The addition of new 
covenants or other 
modifications (not 
otherwise addressed in 
this Guidance document) 
to Loan Documents upon 
a Transfer/Assumption or 
for asset management 
requests, unless 
permitted by Part V of the 
Guide
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(Note:  A new non-recourse carve-out 
that results in personal liability based 

permitted.)
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